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motion by the State to amend the indictment to correct the spelling to “Martinek,” the record does not contain an order

granting this motion.  However, since this spelling is utilized in the judgments, we utilize it in this opinion.
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FACTS

This appeal resulted from the prosecution on misdemeanor obscenity charges of Jerry
Simmons, the apparent owner, and Catherine Martinek,1 a clerk, at I-40 East Books and Novelties
in Hickman County.

The State’s first witness was Randel B. Totty, the Hickman County Clerk, who testified that
one of the duties of his office was to issue business licenses. He said that the business license
application for I-40 East Books and Novelties had been signed by Jerry B. Simmons.

John Edward Brown, Jr. testified that he was employed by the district attorney’s office for
the Twenty-First Judicial District and, formerly, had been a police officer.  He said that he had first
visited I-40 East Books and Novelties on February 12, 1999, and described the store and its contents:

Q. And tell us what was in the inside of the store, describe it for us.

A. Well, as soon as you walk into the store, to your left there’s
going to be a counter that kind of sits maybe a half a foot up from the
ground to the left, and to the right you would see numerous aisles of
books, magazines, and on the back wall you’ll see – in the far corner,
you’ll just see different types of sexual toys, games of that nature.
Back behind the counter you would find things like whips, maybe –
maybe handcuffs and things of that nature. It’s just different
magazines and videotapes throughout the store.

Q. What were on the covers of some of the magazines and
videotapes?

A. On most of the covers it depicts just sexual intercourse, being
anal, oral, and vaginal between multi-cultural people, male and
female, male on male, female on female, things of that nature
throughout the store.

Q. Were there ever any pictures or covers of these particular videos
or magazines depicting the expulsion of bodily fluids onto another
person?

A. Yes.  You would see on some tapes there was semen depicted,
you know, on females, that I recall.



-3-

Q. Now, were there any, like, separate rooms in the bookstore?

A. Initially, yes, there were, and on this date, there were four little
viewing booths to the left of the counter, to the far left of the counter.

Brown testified that he had purchased the videotape “Skye and Summer’s Bondage Party”
on February 12, 1999, from the defendant, Catherine Martinek, who was working as a clerk that day
at I-40 East Books and Novelties.  The videotape was entered into evidence and played for the jury.
Additionally, the prosecution played for the jury an audiotape of Brown’s conversation with
Martinek as he was purchasing the videotape.  He testified that Martinek allowed him to watch a
portion of the videotape before he purchased it.  Additionally, Brown testified that on February 26,
1999, he purchased the videotape “The Dresden Diary” at the store from the defendant Martinek. He
said that she advised him that the section of the store where the tape was located “was the area where
there were men masters and some women masters.”  He had asked for the tape by name, and
Martinek told him that the tape had come in. 

Brown said that he had next been in the store on August 3, 1999, to execute a search warrant.
Among the items seized were checks bearing the signature “Jerry B. Simmons.”  Brown said that he
had never seen the defendant Simmons at the store.

The State’s next witness was Tim Hawn who, also, was a law enforcement officer.  He said
that Brown had asked him to go to I-40 East Books and Novelties, which he did in January 1999.
Inside the store, he saw magazine and video covers with “nude men and women,” and  “in some
there was sexual intercourse and in others there was oral sex, and then your nudeness.”  Also in the
store were “novelties,” such as “vibrators and the different whips” and “some handcuffs.” Hawn
testified that he had purchased the videotape “Pregnant Bondage” from the defendant Martinek. 

Billy Wayne Beecham testified that he had been hired by the defendant Simmons and had
worked as a clerk at I-40 East Books since August 24, 1998.  He said that defendant Martinek had
given him the employment application.  He said that the defendant Simmons visited the store “[n]ot
much at all,” and that Tom Mahonen did the “ordering and merchandi[s]ing.”  When asked if
Simmons was “able to see what was in the store” during his visits, Beecham responded, “He never
walked – I never saw him browse, personally.  He always come in, went to the office, then he would
leave.”  Beecham said that “not all of” the magazines were of a sexually explicit nature.  He denied
that Simmons did “all the hiring” at the store and did not know if Simmons “interview[ed] people.”
Although Simmons had hired him in August 1998, he had not known Simmons to hire anyone since
then.  He agreed that the clerks had “a limited knowledge of what was in the contents of the
merchandise.”

Billy Hudspeth, Sr. testified that he was an investigator for the Twenty-Third Judicial District
and had purchased, on December 14, 1998, the videotape “All New Dolls With Dicks” from the
defendant Martinek.  He said that he had not viewed the tape before buying it. 
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John Edward Brown, Jr. was recalled by the State and testified that he had received the
videotape from Hudspeth and put it into the evidence room.  He said he was told by Beecham that
the defendant Simmons came to the store twice a day on a daily basis “to change the till and make
sure that the employees have enough money to make change.”  Additionally, Beecham said that
Simmons “also orders magazines for the businesses . . . more of less, that’s – he does the ordering
for the business as far as the supplies, things of that nature.” 

Richard W. Ellison, Jr. testified that he was a United States Secret Service special agent.  He
said that he had come to the store on August 3, 1999, when the search warrant was executed and
taken custody of the computer.  Later he had downloaded from it a list of checks, which was entered
into evidence.  He said that the computer had been in a locked office at the store.

Following the testimony of Agent Ellison, the State rested its case in chief; and the
defendants, without presenting proof, did likewise.

ANALYSIS 

I.  Martinek Was Convicted of Offenses For Which She Was Not Indicted

First, we will review the indictments, the judgments, and discrepancies between these two
groups.

Counts 1-5 of Indictment 99-5071CRA-I each allege that Simmons “unlawfully and
knowingly did exhibit obscene” in December 1998 (counts 1 and 2), January 1999 (count 3), and
February 1999 (counts 4 and 5).  Apparently, one or more words were omitted from each of these
indictment counts, for the clauses setting out the offenses end with the word “obscene,” not
specifying the nature of what was exhibited, other than that it was obscene.

Counts 6-10 of Indictment 99-5071CRA-I, which also are denominated as Indictment 99-
5071CRB-I counts, allege that Simmons and Martinek committed the offense of distribution of
obscene material on December 9, 1998 (count 6), December 14, 1998 (count 7), January 8, 1999
(count 8), February 12, 1999 (count 9), and February 26, 1999 (count 10).

When the jury was instructed, at the conclusion of the trial, as to the applicable law, they
were charged as to what were called counts 1-4, these counts detailed by the trial court as follows:
count 1 (sale of videotape “All New Dolls with Dicks” on December 14, 1998); count 2 (sale of
videotape “Pregnant Bondage” on January 8, 1999); count 3 (sale of videotape “Skye and Summer’s
Bondage Party” on February 12, 1999); and count 4 (sale of videotape “The Dresden Diary” on
February 26, 1999).  However, trial counts 1-4 are identical to indictment counts 7-10 as to the
defendants named, the offenses, and the dates, but, as to each of these categories, trial counts 1-4 are
dissimilar to indictment counts 1-4.  Thus, we presume that for purposes of the trial and, perhaps,
to keep the jury from knowing that the defendants were named in other indictment counts, the trial
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court renamed indictment counts 7-10 as trial counts 1-4. However, further discrepancies are created
by the judgments.

The judgments for Simmons for trial counts 1-4 state that he was indicted and convicted of
the “exhibition of obscene material.”  Although indictment counts 1-4 charged that Simmons
“unlawfully and knowingly did exhibit obscene,”  the jury instructions, as to trial counts 1-4, stated
that both Simmons and Martinek were named in each count and alleged, as to each count, the offense
as being the “distribution of obscene material.”  Additionally, the offense dates for the judgments
set out the dates of their respective occurrences as being the dates set out in indictment counts 6-9,
which differ from the dates set out in indictment counts 7-10, which the jury was instructed as being
the dates of the occurrences.  Each of the judgments as to Martinek states that she was charged and
convicted for the distribution of obscene material, as all of the indictment counts against her alleged.

To further complicate matters, the judgments for Simmons as to trial counts 1-4 provide that
indictment counts 5-10 were dismissed, and the judgments for Martinek state that indictment count
5 was dismissed.  However, she was not charged in indictment count 5, although Simmons was. 

Accordingly, taking together the indictment counts, the trial counts, and the judgments, it
appears, superficially, that Simmons and Martinek were both convicted of charges for which they
were not indicted.  However, we conclude that the trial court, so that the jury would not be aware that
additional indictment counts existed, renamed indictment counts 7-10 as trial counts 1-4.  After
Simmons and Martinek were convicted of these counts and the judgment forms were being prepared,
the offense dates alleged in indictment counts 6-9 mistakenly were utilized, rather than those in
indictment counts 7-10, as the jury had been instructed and returned their verdicts.

Only Martinek alleges on appeal that she was convicted of charges for which she was not
indicted.  We note that her claim was not raised following the convictions or in the defendants’
motions for new trial.  We decline to consider this assignment as “plain error,” because the record
is silent as to why Martinek was indicted for certain counts, yet convicted of others.  See State v.
Adkisson, 899 S.W.2d 626, 641-42 (Tenn. Crim. App. 1994) (the record must clearly establish what
occurred in the trial court).  The State suggests that the indictment counts 7-10, were renumbered
for trial as counts 1-4; and, as we have stated, this seems to be a likely explanation for the
discrepancy.  

Accordingly, we find this assignment was waived because it was not presented in the motion
for new trial.

II.  As a Matter of Law Three of the Videotapes Are Not Obscene
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The defendants were indicted for allegedly violating Tennessee Code Annotated section 39-
17-902(a), a Class A misdemeanor, which provides in pertinent part: 

It is unlawful to knowingly produce, send or cause to be sent, or
bring or cause to be brought, into this state for sale, distribution,
exhibition or display, or in this state to prepare for distribution,
publish, print, exhibit, distribute, or offer to distribute, or to possess
with intent to distribute or to exhibit or offer to distribute any obscene
matter, or to do any of the aforementioned with any matter found
legally obscene that violates the requirements of 18 U.S.C. § 2257.

“Obscene” is defined in Tennessee Code Annotated section 39-17-901(10) as follows:

(A) The average person applying contemporary community standards
would find that the work, taken as a whole, appeals to the prurient
interest;

(B) The average person applying contemporary community standards
would find that the work depicts or describes, in a patently offensive
way, sexual conduct; and

(C) The work, taken as a whole, lacks serious literary, artistic,
political, or scientific value.

“Sexual conduct” is defined by Tennessee Code Annotated section 39-17-901(14) as:

(A) Patently offensive representations or descriptions of ultimate
sexual acts, normal or perverted, actual or simulated.  A sexual act is
simulated when it depicts explicit sexual activity which gives the
appearance of ultimate sexual acts, anal, oral or genital.  "Ultimate
sexual acts" means sexual intercourse, anal or otherwise, fellatio,
cunnilingus or sodomy; or

(B) Patently offensive representations or descriptions of
masturbation, excretory functions, and lewd exhibition of the genitals.

In their reply brief, the defendants argue that Tennessee Code Annotated section 39-17-
901(14)(B), one of the two alternative definitions for “sexual conduct,” is to be read in the
conjunctive rather than the disjunctive:

At the crux of Defendants’ claim is whether language in the definition
of sexual conduct requiring “[p]atently offensive representations or
description of masturbation, excretory functions, and lewd exhibition
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of the genitals” should be read in the conjunctive or the disjunctive.
. . .  Although the trial court read the definition in the disjunctive to
require only one of the three (3) enumerated activities, the State has
admitted that “the second definition of sexual conduct requires
patently offensive representations or descriptions of all three acts, i.e.
masturbation, excretory function, and lewd exhibition of the
genitals.”  Brief of the State of Tennessee, p. 12.  As such, the videos
in question can only be declared obscene as a matter of law if they
depict either:  (1) ultimate sexual acts as defined by the statute, or (2)
masturbation, excretory function, and lewd exhibition of the genitals.

Utilizing this analysis, the defendants argue that their convictions based upon the videotapes
“Pregnant Bondage,” “The Dresden Diary,” and “Skye and Summer’s Bondage Party” cannot stand,
because, by their view, these tapes neither portray ultimate sexual acts nor a combination of
masturbation, excretory functions, and lewd exhibition of the genitals.  The State asserts that the
tapes are obscene.  To resolve these opposing claims, we will review in detail the three questioned
videotapes.

The State concurs with the defendants on appeal, as do we, that this definition must be read
in the conjunctive.  The analysis which we utilize for this conclusion is explained in State v. Odom,
64 S.W.3d 370, 372 (Tenn. Crim. App.), perm. to appeal denied (Tenn. 2001):

The issue before this Court is essentially one of statutory
construction.  "The most basic principle of statutory construction is
to ascertain and give effect to the legislative intent without unduly
restricting or expanding a statute's coverage beyond its intended
scope."  Owens v. State, 908 S.W.2d 923, 926 (Tenn. 1995).  This
Court is to determine legislative intent "from the natural and ordinary
meaning of the statutory language within the context of the entire
statute without any forced or subtle construction that would extend or
limit the statute's meaning."  State v. Flemming, 19 S.W.3d 195, 197
(Tenn. 2000).  Moreover, the legislature has provided that criminal
statutes are to "be construed according to the fair import of their
terms, including reference to judicial decisions and common law
interpretations, to promote justice, and effect the objectives of the
criminal code."  Tenn. Code Ann. § 39-11-104; see also State v.
Owens, 20 S.W.3d 634, 640 (Tenn. 2000).  The Court "will not apply
a particular interpretation to a statute if that interpretation would yield
an absurd result."  Flemming, 19 S.W.3d at 197.

Applying these principles of statutory construction to Tennessee Code Annotated section 39-
17-901(14)(B), we conclude that the phrase is to be read in the conjunctive, meaning that
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Webster’s Third New International Dictionary 1433 (3d  ed. 1993) defines “milk” as “a white or yellowish fluid

secreted by the mammary glands of female mammals for the nourishment of their young and holding in suspension fat,

protein, sugar, and inorganic salts in varying proportions.”  By contrast, “excretion” is defined as “a waste product (as

urine, feces, vomitus) eliminated from the confines of an animal body.”  Id. at 794.
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“masturbation [and] excretory functions and lewd exhibition of the genitals” all must be depicted
or described in a patently offensive way.  Thus, unless the videotapes “Pregnant Bondage,” “Skye
and Summer’s Bondage Party,” and “The Dresden Diary” contain representations of each, their sales
cannot result in violations of the obscenity law. 

We now will determine whether, as a matter of law, these videotapes are obscene.

The videotape “Pregnant Bondage” utilizes two actresses, one the “master” and the other the
“slave.”  The “master” lightly whips the “slave,” drips candle wax onto her breasts, spanks her,
places clothespins on her nipples, and ties her to the wall.  The “slave’s” genital area is exposed as
she is sitting or standing.  On multiple occasions, the “master” squirts milk from her breasts onto the
“slave,” and, also, on multiple occasions, touches or lightly taps the handle of a whip to various parts
of the “slave’s” body, including her genital area.  The State argues on appeal, inter alia, that this
videotape is obscene because it contains “patently offensive representations of masturbation,
excretory functions, and lewd exhibition of the genitals; and patently offensive representations of
cunnilingus.”

We disagree with certain of the State’s assertions as to this tape.  First, breast milk is not a
“waste product,” as the State, in its brief, defines an “excretion.”  Rather, milk is a secretion and,
therefore, is not the product of an “excretory function” as the phrase is utilized in the statute.2  The
State also argues that the videotape contains “indecent and lustful exhibitions of the genitals,” not
utilizing the statutory requirement that there be a “lewd exhibition of the genitals.”  Here, the “slave”
is wearing panties pulled tight or sometimes simply is naked, although bound or in a cage, and her
genital area, in the latter situations, is displayed as normally would occur when she stands or sits.
Thus, we cannot conclude that the display is “lewd,” as that word is used in the statute.  However,
an act of cunnilingus, either actual or simulated, and of about five seconds duration, occurs while
the “slave” is wearing brief panties, with the perspective from behind the “master.”  Because of this
actual or simulated “ultimate sexual act,” we conclude that the videotape is obscene, as defined by
Tennessee Code Annotated section 39-17-901(14)(A).  However, since only a few seconds of this
lengthy videotape contain an “ultimate sexual act,” we further conclude that the videotape is only
marginally obscene.

“The Dresden Diary” videotape depicts a secretary as she is disrobed in her office by a man
and taken to a cell where she is blindfolded and, later, tied to a wooden device.  There appears to be
a very brief act of actual or simulated cunnilingus, although the lighting conditions on the videotape
are very poor.  Accordingly, we conclude that this videotape is obscene, as defined by Tennessee
Code Annotated section 39-17-901(14)(A), because it depicts an actual or simulated “ultimate sexual
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act.”  We, likewise, conclude that this videotape, while “obscene,” is only marginally so, because
the brief “ultimate sexual act” is only a few seconds of a lengthy tape.

The videotape “Skye and Summer’s Bondage Party” depicts two females, with one dripping
candle wax onto the other’s breasts, tickling her feet, feeding her, and then lightly whipping her with
what appear to be long flexible pieces of candy, pouring chocolate syrup onto her, sprinkling her
with what appears to be powdered sugar, and, finally, wrapping her first in clear and then in yellow
plastic wrap.  The videotape contains four acts, each approximately one second in length, of actual
or simulated cunnilingus.  Accordingly, we conclude that the videotape is obscene, as defined by
Tennessee Code Annotated section 39-17-901(14)(A), because it depicts an actual or simulated
“ultimate sexual act.”  We further conclude, however, that this videotape may only marginally be
considered obscene for, as with the two videotapes we previously considered, the “ultimate sexual
acts” are of only a few seconds duration in a lengthy videotape.  Further, in none of these three
videotapes is the “ultimate sexual act” the dominant theme.

III.  Admission of Check Register into Evidence

The defendant Simmons argues that the trial court erred by admitting into evidence a
“Register Report” taken from the hard drive of a computer which had been seized during the
execution of the search warrant at I-40 East Books.  He claims on appeal that “check register records
should not have been admitted into evidence because they were not properly identified as business
records by the records custodian or other witness with knowledge of their origin, they were not
authenticated, and their prejudice to Mr. Simmons outweighed any probative value they may have
had in this case.”  

This issue arose in the trial court during the testimony of Richard W. Ellison, Jr. as he was
testifying regarding the execution of the search warrant at I-40 East Books on August 3, 1999.  The
defense objected that records taken from the hard drive of a seized computer were not admissible
because such records were hearsay and irrelevant, and there was no proof of “who put that into the
computer or who was in charge of that computer.”  The State argued that the records were admissible
to show that Simmons “was not only the owner, but actually drawing a salary” and that the names
of some of the video titles and of the sellers were relevant to demonstrate that items “of an off-color
nature would be sold in the store.”  

After hearing extended arguments on this matter, the trial court ruled that the records, up to
“the last date that the store was entered,” would be admitted into evidence.

The State has argued that the defendant waived this issue because the record on appeal does
not include a stipulation regarding this register.  However, defense counsel disputed this
characterization as the matter was being argued in the trial court; and the stipulation was neither
made an exhibit, nor, apparently, reviewed by the trial court.  Further, the trial court did not appear
to rely upon the stipulation in ruling that a portion of the records was admissible.  Accordingly, we
do not conclude that this issue was waived by the defense. 
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Tennessee Rule of Evidence 801(c) provides that “‘[h]earsay’ is a statement, other than one
made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth
of the matter asserted.”  Here, the records which the State sought to introduce were a list of checks
taken from a computer hard drive from I-40 East Books, the list setting out dates, amounts and
payees. Arguing that the records were relevant to show the length of Jerry Simmons’ involvement
in the business, as well as to prove that he was an employee, the State asserted at trial that the
probative value of the records outweighed their prejudicial value.  

Records seized pursuant to a search warrant may be admitted for purposes other than to prove
the truth of the matters asserted therein.  See United States v. Jaramillo-Suarez, 950 F.2d 1378,
1382-83 (9th Cir. 1991) (“pay/owe” sheet seized from apartment admissible “for the specific and
limited purpose of showing the character and use of the San Juan Capistrano apartment” that was
object of search warrant); United States v. Wilson, 532 F.2d 641, 645-46 (8th Cir.), cert. denied, 429
U.S. 846, 97 S. Ct. 128, 50 L. Ed. 2d 117 (1976) (seized drug ledgers were admissible as
circumstantial evidence “that the apartment was being used for drug trafficking”).  Here, seeking to
use the contents of the records as true, the State argued that the records were relevant to establish that
Simmons owned the business and was drawing a salary.  For this purpose, the records clearly were
hearsay and, thus, inadmissible absent an exception to the hearsay rule. 

The normal route for admission of the check register would be as a business record which
the defense argued, at trial and on appeal, was not available because the State did not make the
required showing that these were business records.  This court explained in State v. Carroll, 36
S.W.3d 854, 867-68 (Tenn. Crim. App. 1999), the requisite showing for application of the business
records exception to the hearsay rule:          

[T]he State was required to establish the following prerequisites to
application of the business records exception to the hearsay rule:  (1)
the records "custodian or other qualified witness" must testify; (2) the
record must have been made at or near the time of the event, act, or
condition; (3) a person with personal knowledge of the recorded event
must have transmitted the information; (4) this person must have
possessed a business duty to record the information; and (5) the
record must have been made and kept in the regular course of
business.  Tenn. R. Evid. 803(6).  See generally Neil P. Cohen, et al.,
Tennessee Law of Evidence § 803(6) (3d ed. 1995).  

Here, no such showing was made, although we recognize the unlikelihood that a business
from which records were seized by law enforcement officers subsequently would cooperate so that
seized records could be admitted into evidence in a prosecution.  

A determination by the trial court whether evidence is hearsay and, if so, admissible pursuant
to an exception to the hearsay rule, is subject to an abuse of discretion analysis.  State v. Stout, 46
S.W.3d 689, 697 (Tenn.), cert. denied, __ U.S. __, 122 S. Ct. 471, 151 L. Ed. 2d 386 (2001).  We
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conclude that the “check register” was hearsay and not admissible through an exception to the
hearsay rule.  Accordingly, the trial court erred in admitting this evidence. 

IV.  Waiver of Prosecutorial Misconduct Claim

The defendants presented their claim of prosecutorial misconduct, concentrated primarily on
the State’s closing arguments, and the State responded, on appeal, that the defendants had waived
this argument by not presenting it in their motion for new trial. 

The defendants filed separate motions for new trial on August 22, 2000; and the trial court
overruled these motions and entered its written orders in this regard on December 19, 2000.  Neither
of the orders denying the motions for new trial acknowledge the defendants’ respective amendments
to the motions for new trial, these amendments bearing the “filed” date of December 20, 2000.  The
notices of appeal, filed on January 18, 2001, recite that the motions for new trial were overruled on
December 19, 2000.  Thus, we do not understand the defendants’ attempted refutation of the State’s
response that the prosecutorial misconduct claims were untimely.  In fact, it appears to be without
question that the defendants sought to amend their motions for new trial the day after the trial court
had overruled them. 

The defendants assert, on appeal, that even if their prosecutorial misconduct claims were
untimely and, thus, waived, this court still should consider them because the alleged misconduct was
so egregious as to constitute “plain error.”3  The specific claims consist of comments made during
the State’s opening statement and closing argument and are set out in the defendants’ brief:

In short, ladies and gentlemen, this case is about a disease, and that
disease is called obscenity.

The defense objected to this claim made by the State in its opening statement.  The trial court
sustained the objection, advising the jury that the State’s “characterization” was “improper” and that
they should disregard it.

Now, as to Defendant Simmons, the owner of the business, the person
who was behind what I would submit to you is a criminal enterprise[.]

The defense objected to this statement, and the trial court overruled the objection.

You see, when criminal defense lawyers don’t have a case, they do
one of three things or a combination of them.  First of all, they wave
the flag and talk about the Constitution in America and free choice,
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as if the flag and the Constitution and the laws of our country only
protected criminals, only protected people who distributed obscenity,
instead of us.  The laws protect us, too.

The defense did not object to this argument.

Then when they’re really desperate, they try to create defenses that
aren’t really defenses.

The defense did not object to this argument.

Now you will hear the judge instruct that if it’s obscene, ladies and
gentlemen, it[’s] a crime. . . .  So the only question here is whether or
not it’s obscene.

The defense did not object to this argument.

They attack me – I guess that’s part of the job – they attack the police
officers, they attack everything.  Now, I don’t blame Mr. Dugan or
Mr. Sirkin for doing that, it just shows how desperate they are and
how desperate they are to defend this material.

The defense did not object to this argument.

A friend of mine once said German shepherds are great dogs until
they get a taste of blood, then they go out and hurt somebody.  Well,
ladies and gentlemen, this is the taste of blood, I would submit to you,
perverts and deviants that would go into this store and buy material
like this.  And I suppose, I suppose, that you could say that our
community standards allow people to go in and buy stuff like this, get
their hormones all charged up and then walk out into society.  I don’t
think you’d do that, I certainly hope you won’t.

The defense did not object to this argument.

What this case is about is what the average person applying the
community standards in this community, our community, the twenty-
first judicial district, not Dickson or Nashville [or] Cincinnati or any
other place like that[.]

The defense objected to this argument and the trial court instructed the State, “Please do not do that
again.”
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Well, ladies and gentlemen, what matters is what we’re going to
tolerate and what we’re going to accept in these four counties.  And
if you’d like to accept this, I suppose you can acquit them.

Now, what does that tell you about their case?  When [defense
counsel] try and do all these things, ladies and gentlemen, when they
try and mislead us time and time again . . . [.]

The defense’s objection to this argument was overruled.

As I said, ladies and gentlemen, defense counsel is trying to mislead
us, and I don’t blame them, I understand completely.  They’re
representing their client, they’re representing the people that
distributed this.  But what does it tell you when they have to try and
invent defenses outside the law, when they have to talk about how the
Constitution protects obscenity when they know it doesn’t?

The defense objected to this argument, saying the State had accused defense counsel of “deceiving”
the jury.  The court reporter determined that the prosecutor had not said “deceiving,” and the trial
court overruled the objection but instructed the State to “watch that.”

And one other defense that’s not a defense, I would submit to you, is
the fact that it was open and notorious to the public as well.  You
know, they couldn’t have intended to break the law because they had
this stuff open.  Well, ladies and gentlemen, I would submit to you
that that’s not it at all, the reason is they thought they could get away
with it.  They thought that nobody could do anything about it, that
nobody would prosecute them, for whatever reason.  They thought
perhaps they could hide their involvement, just like the checks.  Most
of the checks were missing from the office that links them to – [.]

The defense objected to this statement, and the trial court sustained the objection and instructed the
jury to “disregard” it, advising the prosecutor “if you do that again, I’m going to have you sit down.”

Anyway, ladies and gentlemen, you will decide in this case what the
community tolerates.  You can decide that the community accepts this
type of material and you can acquit both of these defendants and,
ladies and gentlemen, they will be free to sell this, and stuff like this,
for as long as they like. . . .  I would ask you for a finding of guilt . .
. and to stop them from distributing materials like this again.

The defense did not object to this argument.
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As to these statements by the prosecutor, the defendants make several assertions.  They argue
that the arguments were “egregious,” and we agree that some of them were.  Additionally, they argue
that the trial court failed to take appropriate “curative measures,” and that the single instruction given
to the jury regarding the prosecutor’s statements “may have conveyed the impression to the jury that
the remaining misconduct was in fact appropriate and permissible.”  With these arguments, we
respectfully disagree.  The trial court did not hesitate to rule on defense objections and take curative
action when appropriate.  If the trial court made too few admonishments to the State, that is the fault
of the defense for sitting in silence during the majority of the now-criticized arguments.

The Tennessee Rules of Appellate Procedure do not permit a defendant who fails to take
action to prevent an error then to profit from that error:

The Supreme Court, Court of Appeals, and Court of Criminal
Appeals shall grant the relief on the law and facts to which the party
is entitled or the proceeding otherwise requires and may grant any
relief, including the giving of any judgment and making of any order;
provided, however, relief may not be granted in contravention of the
province of the trier of fact.  Nothing in this rule shall be construed
as requiring relief be granted to a party responsible for an error or
who failed to take whatever action was reasonably available to
prevent or nullify the harmful effect of an error.

Tenn. R. App. P. 36(a).

The problem with the defendants’ claim is that it presupposes the trial court, sua sponte,
should have admonished the prosecutor and, because this did not happen, this court should reverse
the convictions.  We respectfully disagree that the trial court acted improperly with regard to the
prosecution’s arguments.  As our supreme court explained in State v. Carruthers, 35 S.W.3d 516,
578 (Tenn. 2000), cert. denied, 533 U.S. 953, 121 S. Ct. 2600, 150 L. Ed. 2d 757 (2001):

While the trial court can intervene sua sponte and take curative
measures when the argument becomes blatantly improper, see, e.g.,
State v. Cauthern, 967 S.W.2d 726, 737 (Tenn. 1998), the trial court
must exercise its discretion and should not exert too much control
over the arguments.  The judge does not serve as a pro se defendant's
counselor during trial.  The judge should intervene only when
requested or when the judge deems proper in the interest of justice.

Thus, we decline to ignore the fact that the prosecutor’s arguments were not the subject of
contemporaneous objections and the issue was not raised in the motions for new trial and review this
matter as “plain error.”  Although many of the arguments were improper, we do not find them to be
such that they affected the substantial rights of the defendants.  See State v. Marshall, 870 S.W.2d
532, 540 (Tenn. Crim. App. 1993).
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This assignment is without merit.

V.  Improper Jury Instructions

The defendants argue that the trial court improperly instructed the jury (1) by failing to
instruct “that the phrase ‘appeals to the prurient interest’ refers to the effect or impact upon the
average person”; (2) by failing to instruct “that community standards are measured by what is
tolerated in the community”; (3) by failing to instruct “that the prosecution bears the burden of
proving that an identifiable community standard exists, what it is, and that the materials in question
violate it”; (4) by failing to instruct “that the defendant must have actual knowledge of the material’s
obscenity at the time of the offense to be convicted”; and (5) by instructing “regarding criminal
responsibility for conduct of another.”  The State responds that these claims are waived because they
were not raised in the motions for new trial; and that, even if the claims were not waived, the trial
court properly instructed the jury.

As to the specific charge of distributing obscene material, the trial court instructed the jury
as follows:

Any person who knowingly distributes any obscene matter is
guilty of a crime.  For you to find the defendant guilty of this offense,
the state must have proven beyond a reasonable doubt the existence
of the following essential elements:  One, that the defendant
distributed obscene material; and two, that the defendant acted
knowingly or intentionally, that is[,] the defendant must either have
intended to distribute obscene material or have actual knowledge the
material distributed was obscene.

In order for you to find the matter or material obscene, you must
first find beyond a reasonable doubt each of the following three tests
have been met:  (A) The average person, applying contemporary
community standards, would find that the work, taken as a whole,
appeals to the prurient interest; and (B) The average person, applying
contemporary community standards, would find that the work depicts
or describes sexual conduct in a patently offensive way, and (C) A
reasonable person would find the work, taken as a whole, lacks
serious literary, artistic, political or scientific value.

“Community” means the judicial district, here, the Twenty-first
Judicial District composed of Hickman, Lewis, Perry and Williamson
[C]ounties, in which the violation is alleged to have occurred.

“Prurient interest” means a shameful or morbid interest in sex.
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“Patently offensive” means that which goes substantially beyond
customary limits of candor in describing or representing such matters.

“Sexual conduct” shall be construed to mean patently offensive
representation or descriptions of ultimate sexual acts, actual or
simulated.  A sexual act is simulated when it depicts explicit sexual
activity which gives the appearance of ultimate sexual acts, anal, oral
or genital.  

The term “ultimate sexual act” shall be construed to mean sexual
intercourse, anal or otherwise, fellatio, cunnilingus, or sodomy, or
patently offensive representations or descriptions of masturbation,
excretory functions, and lewd exhibitions of the genitals.

“Fellatio” means a sex act accomplished with the male sex organ
and the mouth of another.  

“Cunnilingus” means a sex act accomplished by placing the
mouth or tongue on or in the vagina of another.  

“Sodomy” means a sex act accomplished by anal intercourse or
a sex act between a person and an animal.

“Matter or material” means any book, magazine, newspaper or
other printed or written material or any picture, drawing, photograph,
motion picture, film, video cassette or other pictorial representation
or any statue, figure, device, theatrical production or electrical
reproduction or any other article, equipment, machine or material that
is obscene.

“Distribute” means to transfer possession of, whether with or
without consideration.  “Consideration” is the inducement to a
contract and refers to something of value given in exchange.

A person acts intentionally with respect to the nature of his or her
conduct when it is the person’s conscious objective or desire to
engage in the conduct.  A person acts knowingly with respect to his
or her conduct, or to circumstances surrounding conduct, when a
person is aware of the nature of the conduct or that the circumstances
exist.

Use of the term “average person” means that you are to judge the
materials not on the basis of your individual taste, preference or



-17-

opinion, or on the taste, preference or opinion of any other individual
person.  Rather, you must judge the materials by the standard of the
hypothetical average adult person in the community.  

We will now consider each of the assignments directed to allegedly incorrect or inadequate
jury instructions.

A.  Instruction as to “Prurient Interest”

     As to the instruction regarding “prurient interest,” the trial court instructed, in part, that one
of the tests for determining if material was obscene was that “the average person, applying
contemporary community standards, would find that the work, taken as a whole, appeals to the
prurient interest.”  Subsequently, the trial court defined “prurient interest” as “a shameful or morbid
interest in sex.”  We note that the trial court instructed the jury by using the statutory definition of
“prurient interest” as set out in Tennessee Code Annotated section 39-17-901(12).  The defendants
argue, on appeal, that the trial court should have given one of their versions of a “prurient interest”
instruction.  However, we have reviewed the authorities cited by the defendants, as well as their two
proposed instructions, and conclude that the trial court correctly instructed the jury in this regard.

B.  Instruction as to “Community Standards”

The defendants argue that the trial court erred in instructing the jury that the “community”
they should consider in applying its standard consisted of those counties comprising the Twenty-First
Judicial District, these being “Hickman, Lewis, Perry and Williamson.”  We have reviewed the
instruction given by the trial court in this regard and the authorities relied upon by the defendants.
We note that, as to “community,” the trial court utilized the statutory definition set out in Tennessee
Code Annotated section 39-17-901(2).  Accordingly, we conclude that the trial court correctly
instructed the jury in this regard.

C.  Instruction as to “Identifiable Community Standard”

The defendants argue that the trial court should have instructed the jury as to what they were
to do should they not be able to determine what the community standards were.  We have reviewed
the authorities cited by the defendants, as well as their proposed instructions in this regard.  We
respectfully disagree that the trial court erred in not giving the defendants’ special instruction.

D.  Instruction as to Defendants’ Knowledge of Obscene Nature of Videotapes

The defendants argue that the trial court did not properly instruct the jury in accord with the
holding of this court in State v. Pendergrass, 13 S.W.3d 389, 394 (Tenn. Crim. App. 1999), that “a
defendant must have actual knowledge of not only the contents, but also the obscenity, of the
materials in question.”  The State responds that the trial court instructed properly in this regard as
to “knowingly”; and we agree.  The trial court’s instructions were taken directly from Tennessee
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Code Annotated section 39-11-106(a)(20).  Thus, the trial court did not err in declining to utilize the
defendants’ proposed jury instruction as to “knowledge.”

E.  Instruction as to Criminal Responsibility

The defendants argue that “[t]he Court in this case improperly included what amounts in
substance to an aiding and abetting instruction” when it instructed the jury as to criminal
responsibility for the conduct of another:

Criminal responsibility for the conduct of another.  Each
defendant is criminally responsible as a party to the offense of
distributing obscene material if the offense was committed by the
defendant’s own conduct, by the conduct of another for which the
defendant is criminally responsible, or by both.  Each party to the
offense may be charged with the commission of the offense.

A defendant is criminally responsible for an offense committed
by the conduct of another if, acting with the intent to promote or
assist the commission of the offense, or to benefit in the proceeds or
results of the offense, the defendant solicits, directs, aids or attempts
to aid another person to commit the offense.

Before you find a defendant guilty of being criminally
responsible for distributing obscene material committed by the
conduct of another, you must find that all the essential elements of
said offense have been proven by the state beyond a reasonable doubt.

The State responds that “[t]he trial court’s instruction required the jury to find all of the
elements of the offense before returning a verdict based upon criminal responsibility. This
necessarily included a finding of knowing conduct.”  We agree with the State’s analysis of this issue.

VI.  Cumulative Errors

Our consideration of the alleged errors in the aggregate does not affect our determinations
in this matter.

VII.  Sufficiency of the Evidence

Both defendants argue that the evidence was insufficient to sustain their convictions,
asserting that the State did not present sufficient evidence of their knowledge that the videotapes
were obscene. 
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In considering this issue, we apply the familiar rule that where sufficiency of the convicting
evidence is challenged, the relevant question of the reviewing court is  “whether, after viewing the
evidence in the light most favorable to the prosecution, any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt.”  Jackson v. Virginia, 443 U.S. 307,
319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560, 573 (1979); see also State v. Evans, 838 S.W.2d 185,
190-92 (Tenn. 1992); State v. Anderson, 835 S.W.2d 600, 604 (Tenn. Crim. App. 1992); Tenn. R.
App. P. 13(e) (“Findings of guilt in criminal actions whether by the trial court or jury shall be set
aside if the evidence is insufficient to support the findings by the trier of fact of guilt beyond a
reasonable doubt.”).  All questions involving the credibility of witnesses, the weight and value to be
given the evidence, and all factual issues are resolved by the trier of fact.  See State v. Pappas, 754
S.W.2d 620, 623 (Tenn. Crim. App. 1987).  “A guilty verdict by the jury, approved by the trial judge,
accredits the testimony of the witnesses for the State and resolves all conflicts in favor of the theory
of the State.”  State v. Grace, 493 S.W.2d 474, 476 (Tenn. 1973).  Our supreme court stated the
rationale for this rule:

This well-settled rule rests on a sound foundation.  The trial
judge and the jury see the witnesses face to face, hear their testimony
and observe their demeanor on the stand.  Thus the trial judge and
jury are the primary instrumentality of justice to determine the weight
and credibility to be given to the testimony of witnesses.  In the trial
forum alone is there human atmosphere and the totality of the
evidence cannot be reproduced with a written record in this Court.

Bolin v. State, 219 Tenn. 4, 11, 405 S.W.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 S.W.2d 523 (1963)).  A jury conviction removes the presumption of innocence with which a
defendant is initially cloaked and replaces it with one of guilt, so that on appeal, a convicted
defendant has the burden of demonstrating that the evidence is insufficient.  See State v. Tuggle, 639
S.W.2d 913, 914 (Tenn. 1982). When the credibility of the witnesses was resolved by the jury in
favor of the State, the appellate court “may not reconsider the jury’s credibility assessments.” State
v. Carruthers, 35 S.W.3d 516, 558 (Tenn. 2000), cert. denied, 533 U.S. 953, 121 S. Ct. 2600, 150
L. Ed. 2d 757 (2001).

 In our review as to the sufficiency of the evidence, we first note, as analyzed by this court
in State v. Pendergrass, 13 S.W.3d 389, 394 (Tenn. Crim. App. 1999), the requirements of the
obscenity statutes as to “knowledge”:

We note with interest that the phrase "actual or constructive
knowledge" appears only in the definitions section of the obscenity
statutes.  See Tenn. Code Ann. §§ 39-17-901 to -911.  Prior to the
1989 revisions to the Criminal Code, section 39-6-1101 defined the
term "knowingly" for purposes of the obscenity statutes to mean
"having actual or constructive knowledge of the subject matter.  A
person shall be deemed to have constructive knowledge of the
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contents if he has knowledge of facts which would put a reasonable
and prudent man on notice as to the suspect nature of the material."
Tenn. Code Ann. § 39-6-1101 (1988) (repealed 1989).  Section
39-6-1104, which defined various crimes related to obscenity, made
it unlawful to "knowingly" engage in certain conduct.  Thus, the prior
version of the statute incorporated an actual or constructive
knowledge definition into the "knowing" requirement.  The 1989
Criminal Code simultaneously established the sections 39-11-302(b),
-106(a)(2) definition of "knowing" and deleted the special obscenity
definition of the term which encompassed constructive knowledge.
The legislature declined to use that phrase in proscribing the
obscenity-related activities.  We are bound by the legislature's clear
and unambiguous choice of the word "knowingly" in section
39-17-902(a) and the corresponding definition of "knowing" in
sections 39-11-106(a)(20) and -302(b).

Thus, although the phrase “actual or constructive knowledge” is defined in Tenn. Code Ann.
§ 39-17-901(1), but does not otherwise appear in the obscenity statutes, the definition of
“knowledge” which appears in Tenn. Code Ann. 39-11-106(a) must be utilized.  As explained in
Pendergrass, a conviction under the obscenity statutes requires a showing of the defendant’s “actual
knowledge of the proscribed conduct.”  13 S.W.3d at 394.  The State’s proof in Pendergrass did not
establish that the apparent owner of the business had actual knowledge that it sold obscene
videotapes:

The degree of his involvement in the business was not established.
There was no evidence, for example, that Pendergrass was observed
on the premises and/or engaged in activities such as assisting
customers with purchases, stocking shelves, receiving merchandise,
or ordering merchandise.

Id. at 395.

In Pendergrass, the evidence presented showed only that the defendant had obtained the
business license, that he owned the video store itself as well as the property upon which the business
was located, that the store “stocked items of a sexual nature, and signage on the building advertised
such wares.”  Id. at 394.  While this proof might have shown that Pendergrass had constructive
knowledge sufficient to sustain a conviction for violation of the obscenity laws, it was insufficient
to establish actual knowledge, as required.  Accordingly, the conviction was reversed.

The evidence presented in this matter against the defendant Simmons was similar to that
which was determined to be insufficient in Pendergrass.  However, the State argues in its brief that
this proof is sufficient to establish actual knowledge by Simmons and, thus, to sustain the conviction:



4
We are assuming, for the purposes of this discussion, that the defendant Simmons signed these checks which

appear to bear his signature, although there is no proof that this is the case.

-21-

The proof in this case established that Simmons applied for and
received a business license to operate I-40 East Books and Novelties.
The proof established that Simmons was at least occasionally on the
premises, described by an employee as “an adult bookstore,” which
was filled with adult videos, magazines, and sexual paraphernalia,
including vibrators, lotions, sexual aids, and adult toys.  The covers
of the videos and magazines portrayed explicit sexual conduct.  The
proof also established that Simmons participated in the hiring of
employees, the ordering of merchandise, [and] the payment of
invoices.

While the proof was abundant as to the fact that the store sold sexually oriented items, there
was little proof of the involvement of Simmons beyond that deemed in Pendergrass to have been
insufficient to sustain the conviction.  For instance, although Billy Wayne Beecham testified that he
had been hired on August 24, 1998, by Simmons, he did not say whether this had occurred on the
premises.  Further, there was no proof that Simmons had hired any employees other than Beecham,
who had been given the employment application by Martinek, rather than Simmons.  Not specifying
a time period or a number of occasions, Beecham testified only that Simmons came to the store
“[n]ot much at all,” that he “[j]ust come [sic] in to do [the] shift change occasionally, but he was
hardly ever there.”

While the State is correct that evidence showed that Simmons participated to some extent
in the payment of invoices, the checks evidencing this provide little information as to his part in the
process.  For instance, the eleven checks of I-40 East Books entered into evidence cover the period
from July 21, 1998, to August 19, 1998.4  This period ends nearly four months before the first
obscene videotape was purchased by officers.  Of these eleven checks, in only three do the “Jerry B.
Simmons” signature and the name of the payee appear to be in the same handwriting.  In many of
the checks, the handwriting as to the date and the payee appears to be different from that of the
signature.  Further, one of the checks was not signed by Simmons but appears to bear the signature
of “Jean Mills.”  Thus, there is no proof that these checks were not signed “in blank,” with the
remainder of the check completed later by another, or even that Simmons signed the checks while
on the premises of I-40 East Books.  Although some of these checks do appear to be for “the
ordering of merchandise,” as the State alleges, there is no proof that Simmons did other than sign
the checks in blank.

While the proof was abundant that I-40 East Books sold sexually oriented items, the
convictions of Simmons can be sustained only if the evidence showed that he had actual knowledge
of the contents of the four videotapes purchased by law enforcement officers.  As we have noted, the
acts within the definition of  “obscene” in the videotapes “Pregnant Bondage,” “Skye and Summer’s
Bondage Party,” and “The Dresden Diary” last only a few seconds of otherwise lengthy videotapes
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and are not the dominant themes of the videotapes.  Thus, the trial evidence provides no basis for
our concluding that Simmons had actual knowledge of the brief “ultimate sexual acts” depicted in
these three videotapes.  Accordingly, we reverse his convictions as to the videotapes “Pregnant
Bondage,” “Skye and Summer’s Bondage Party,” and “The Dresden Diary,” and dismiss the counts
of the indictment charging him as to these.

The videotape “All New Dolls with Dicks” is admitted to be obscene by counsel for the
defendants.  However, unless the evidence shows that Simmons had actual knowledge of the fact that
it is obscene, his conviction for its distribution cannot be sustained.  Our conclusion that the evidence
does not make such a showing is buttressed by the fact that the other three videotapes which were
the bases for other counts of the indictment contained only a few seconds of “ultimate sexual acts”
in otherwise lengthy videotapes.  Had other of the tapes upon which the State elected to proceed been
clearly obscene, we might have concluded differently as to Simmons’ actual knowledge.  Thus, we
reverse Simmons’ conviction for the distribution of the videotape “All New Dolls with Dicks” and
dismiss the count of the indictment as to it.

We now will consider the sufficiency of the proof as to Martinek.  However, our ability to
do so is handicapped by the fact that the record on appeal does not reflect whether the jurors saw
only the videotapes, or both the tapes and the boxes containing them.  Each of the boxes bears
multiple images from the videotape within.  We note that, at the conclusion of the instructions, the
trial court advised the jurors that they were being furnished the “instructions and the documentary
exhibits.”  Thus, it appears that the jurors did not take the boxes containing the videotapes into the
jury room as they began their deliberations.  However, since the exhibit labels are attached to the
boxes rather than the videotapes, and the record appears otherwise to be silent on this point, we
presume, for the purposes of our review, that these boxes were shown to the jury for their
consideration.

As to the videotape “All New Dolls with Dicks,” the defendants assert on appeal that “the
State produced no evidence whatsoever to indicate that Ms. Martinique had knowledge of the content
of the video . . . .  [She] neither sold nor rented the video, and was never alleged to have admitted
to being aware of its contents or existence.”  We respectfully disagree with this view of the proof.
Billy Hudspeth testified that he purchased the videotape from the defendant Martinek and, during
his testimony, an audiotape was played of his conversation with Martinek at the time of the purchase,
their conversation not including a reference to the videotape, however.  The box cover for this
videotape consists of a number of photographs, nearly all of which are of ultimate sexual acts.  From
all of this, we conclude the evidence was sufficient to show that Martinek had actual knowledge that
the videotape “All New Dolls with Dicks” was obscene.

As to the three remaining videotapes, the State on appeal argues that the proof as to actual
knowledge was sufficient because Martinek sold these three tapes, and their covers “contain graphic
depictions of sadomasochistic abuse, masturbation, fellatio, and lewd exhibition of the genitals.”
Additionally, the State notes that Martinek “watched scenes from ‘Skye and Summer’s Bondage
Party’ and ‘The Dresden Diary, Part Eleven . . . Endangered Secrets’ with Investigator Brown before
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selling them to him.”  We now will review the contending claims of the defendants and the State as
to these videotapes.

The cover for “Skye and Summer’s Bondage Party” includes some images of lewd
exhibitions of the genitals and, perhaps, masturbation.  The cover for “The Dresden Diary” includes
multiple photographs, one of which, perhaps, depicts masturbation.  The box cover for “Pregnant
Bondage” includes multiple photographs of a naked, pregnant woman wearing panties.  Of these
three videotapes, Investigator Brown, by his testimony, viewed with Martinek, before making his
purchase, “a little bit” of “Skye and Summer’s Bondage Party” and “segments” of “The Dresden
Diary.”  However, as the State sets out in its brief, the obscene portion of “Skye and Summer’s
Bondage Party” occurs at 26 minutes and 53 seconds into the tape, and that of “The Dresden Diary”
begins 18 minutes and 25 seconds into the tape.  There was no proof presented that Brown and
Martinek watched these portions of either of these two videotapes.

Our determination as to whether Martinek had actual knowledge that these tapes contained
obscene portions would have been made easier if their covers had depicted “ultimate sexual acts”
or “[p]atently offensive representations or descriptions of masturbation, excretory functions, and
lewd exhibition of the genitals.”  See Tenn. Code Ann. § 39-17-901(14)(B).  However, this was not
the case. While all of the tapes obviously were “sexually oriented,” this does not mean they were
obscene: 

 It is important to note that not all materials of a sexual nature are
obscene.  While some sexually oriented matter may be lawfully
distributed and possessed for the purpose of distribution, that which
is obscene is not constitutionally protected and may be the subject of
state criminal proscriptions.  See generally Leech v. American
Booksellers Ass'n, 582 S.W.2d 738 (Tenn. 1979).

Pendergrass, 13 S.W.3d at 395 n.1.

We have reviewed the audiotapes of the conversations between Martinek and Investigator
Brown, Officer Hawn, and Investigator Hudspeth, respectively.  Collectively, these audiotapes
demonstrate that she had knowledge of the store’s inventory and the general nature of certain of its
videotapes.  On the February 12, 1999, audiotape, made the day that she sold “Skye and Summer’s
Bondage Party” to Investigator Brown, she identified the location of magazines which were “kinky”;
videotapes which depicted “bondage” and had “whipping and stuff like that”; and recommended
“The Dresden Diary” as a disciplinary videotape with “stuff like tying up and stuff.”  In response to
a question by Investigator Brown as to whether “Dresden Diary” depicted intercourse, she replied
that “[t]hey don’t do that in these.”   

Considering all of this evidence, we conclude that the proof was not sufficient to show that
Martinek had actual knowledge that the videotapes “Skye and Summer’s Bondage Party,” “The
Dresden Diary,” and “Pregnant Bondage” contained, as we previously have discussed, brief acts of
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actual or depicted “sexual conduct” as defined by Tennessee Code Annotated section 39-17-901(14).
While the depictions of naked, bound women doubtless would be disturbing to most people, these
lengthy videotapes might be considered obscene only because of “ultimate sexual acts” of a few
seconds in duration.  Given the “actual knowledge” requirement of our statute, we cannot conclude
that simply because Martinek worked in a store which sold sexually oriented videotapes, she had
“actual” knowledge that these particular videotapes depicted brief, obscene acts, especially since
their box covers did not suggest that this was the case.  Accordingly, we conclude that the proof was
insufficient as to the convictions of Martinek for the sales of  “Skye and Summer’s Bondage Party,”
“Pregnant Bondage,” and “The Dresden Diary.”  We reverse her convictions for these offenses and
dismiss the counts of the indictment charging these offenses.

CONCLUSION

 Based upon the foregoing authorities and analysis, we affirm the judgment of conviction as
to Catherine Martinek for sale of the videotape “All New Dolls With Dicks,” but reverse her
convictions for sales of the videotapes “Skye and Summer’s Bondage Party,” “Pregnant Bondage,”
and “The Dresden Diary.”  We remand for entry of an amended judgment, with a corrected offense
date, reflecting that Martinek was convicted of the distribution of obscene material for the sale of
“All New Dolls with Dicks” on December 14, 1998, as alleged in count 1.  As to counts 2, 3, and
4, charging the sales of the videotapes “Skye and Summer’s Bondage Party,” “Pregnant Bondage,”
and “The Dresden Diary,” we reverse the convictions and dismiss these counts.  The amended
judgment for count 1 should reflect that count 6 is dismissed.  

As to Jerry Simmons, we reverse the convictions as to counts 1-4 and dismiss them. 

___________________________________ 
ALAN E. GLENN, JUDGE


